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T S IENA

You have requested our advice on whether the City
of Lodi should petition for rehearing in this matter and, if
tnat petition were denied, petition the Supreme Court for
review. our conclusions are as follows:

(1) We belileve that the City should petiticn for
rehearing in the Court of Appeal.

2y We believe that a petition for review with
the Supreme &ourt is unlikely to have much chance of
success. We advise, however, that no final decision be madeg
t this time regardlng any petltunn for review until further
discussions are undertaken with counsel for the L.I.F.E.
Committee concerning the citv's liability for attcorney's
Tees.
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As you know, the Court of zppeal affirmed the

Jrial court®s judgment invalidating Measure A. We believe
that a request te the Court for rehezring IS appropriate for
Two reasons. First, in this case the city did not take the
position that Measure A on its face presented no possibility
cf a ccnflict with state annexation iaw. Rather, the City
argued that it had construed the measure in such a way as to
avoid any conflict. W cited well-established case law to
the Court that If an initiative can be construed to 2phold
ItS constitutinnality, the Court must do so.

The Court's opinicr, however, never zddressed
the language OF Measure A could support the City's
ction. Instead, the.eourt simply “'aA the language
graph five Of the initiative, r‘t» i,selected
tive history, and reached a cenclusion on its
ning. 1t made no effort ts determine whether the reasure




Bob w. Mchatt, Esq.
September 20, 1989
Page 2

couléd be interpreted to preserve Its constitutionality. We
believe that this failure is & serious flat: in the copinion
that should be brought to the Court's attention. The
Ceurt's failure to address the City's construction 1is
particularly troukling in light of the fact that, at the
oral argument, the justices emphatically raised this
principle of interpretaticn .1 gquestions to the parties.

Secondly, the Court's opinion seers to state that
citizens have no power to reguire voter approval cf general
»lan measures and zoning ordinances. Tris statement 1s
overbroad and seemingly in direct conflict with other
published court of appeal opinions. 1In at least one other
case, the court upheld an irnitiative that required the
voters cof a city to approve all subsequent amendments to the
land use element of the city"s general plan.

In light of these two points, we believe that a
petiticn FfoOr rehearing iIs wa:ranted and should be filed. &
éraft of the petition is attached to this memcrandum. In
order. far it to be filed, it must be sent to the Court on
Thursday, September 21.

With respect to petitioning the Suprems Court: for
review, we do not believe that a petition for review is
warranted. Obtaining grant of review in ¢ivil cases at
this time is very difficult, and this case presents no
issues OF clear statewide inmportance that night cause the
crourt to grant review. EBscause the case concerns annexation
procedures, the opirion on Its face IS arguably consistent
with settled casze law on the point. Thus, obtaining review
would be difficult.

We do not believe, however, that a f£inal 4ecisgion
should be made at this time on whether to file a petition
for review. Counsel for the L.I.F.E. Comnittee will
undoubtedly seek attorneyv's fees for prevailing in both the
trial and éppellate ccurte. Until discussions are held on
that icsue, a decision regarding the filing a petition for
review should be deferred for tactical reasons
DPS/jt
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appellant city of Lodi respectfully petitions the Couft
to grant rehearing in this matter. The Court heard oral argument
on March 22, 1988 and issued its opinicn on September 6, 1883. 1In
that opinion the Court concluded that the initiative in question,
Measure A, conflicted with state annexation law and therefore is
invalig.

Appellant respectfully submits that the Court should
grant its petition for two reasons. First, the Court's opinion
conflicts with the fundamental principle for construing
initiatives: if the measure can be interpreted to preserve its
constitutionality, It must be =o interpreted. iIn the present case,
the City carefully interpreted and implemented Measure A to avoid
any conflict with state law, but the Court's opinion never
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ARGUMENT

I. THE COURT'S OPIMION DOES KOT ADDRESS WHETHER
MEASURE A CAN BE IKTERPRETED TO PRESERVE ITS
CONSTITUTIOCKNALITY.

The principal language of Msasure A that is et issue
reads as follows: "Before land in the Green Belt area can be
annexed by the City if {sic) Lodi, an amendment to the City's Land
Use Element of the General Plan must be made and approved by a
majority of the pecple voting IN a [citywidej election.” The Court
determined that this provision was in conflict with state
annexation law. It concluded that under the provision,

(1) "iA) favorable Vbta by the City's electerate allows
the annexation O go forward; a negative Vote stops proposed
annexation In its tyracks." Slip Opinion, 11i;

(2) "1f the electorate defeats ai amendment to the land
use element of the general plan, the initiative ordinance forbids
annexation regardless of a2 LAFCC directive to annex that is binding
on the City by reason OfF state statutes.® 14, at 12; and

(3) "{Tihe iInitiative ordinance conflicts with state

annexation statutes ky fcrbidding an annexation directed by the

X

Larco 1T the voters reject an amendment cf the land use element OF

the general pian." 4d4d. at 14.

interpreted to conflict with state law. Wwhat it does contend is

that ite interpretatiocn avoids the conflic*s that the Court cites.

See Appellant's CGpening Brisf, 24-26, 3%-42; Appelilant's Keply
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Brief, g8-16. Specifically, the City has interpreted the crit
language "{blefore land in the Green Bzlt can be annexed" as
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setting forth only the fime at which a vots is tazXen, nct as a




substantive provision empowering the City tc block annexations. In
other words, the City forgsaw the pessibkbility that the conflicts
cited by the Court coula cccur and interpreted the measure to avoid
them.

The Court's epinion never addresses whether such an
interpretation of the language is possipble. Yet settled case law
on review of initiatives plainly requires the Court to interpret

Measure A's languadge to preserve its COﬁStlpd&lOﬂallty. As,tbe

Supreme Court emphasized earlier this yea* in calfarm Ins. Co. v.

Deukmeijian, 48 Cal. 34 BO3, 814 (1989), an initiative pust be
upheld unless its unconstitutionality "clearly, positively, and

unmistakably appears. In a decision filed just last week, Lesher

, cal. App. 3d __, .

gg Daily Journal DAR 11678 {filed Septembper 14, 1389), the Court of
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Appeal for the First Distr
ceonstruing a local land use initiative, observing: "Thus, if at>a;l }_
possible, we must interpret Measure H in such a manner as to cénféraf 
validity.” (Slip Opinion at 21). »   ‘: :
In the present case, as in these decisions, if a
censtruction is possible thet will preserve the neasure's

constituticonality, the Court must adopt 1t. Yetu the Court's

opinion does not implement this principle. 1t never addresses

whether Meaéure A —- which calls fo; a voie on a genersal plan

amendnent rather than an annexasion -- <an be construed Lo avold
constitutional proklems. The apinion never addresses whether the
language of the initiative will svupnort the Tty

well 25 the one adopted ky the Court, &nd it never analyzes the
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The ¢ity presented uncontradicted evidence that

difficulties cited by the court.

THE COURT'S D15CUSSION

TO REQUIRE VOTER APPRCVA
AMENDNMENTS CONFLTCTS WITH

which supports the City's interpretation.

evidence iIn the record and the legislative history of the measure

it had

adopted a construction of Mezsure A TO avoid the constitutionail

By Tailing to examine the

with settled law on the interpretation of initiatives.
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on annexations, the Court wmade the following statement:

in the oyxdinance for

over annexaztion aecligions 1is

itself beyond the scope of the initiative

power. State land use

pilanning laws grant

legislative power to the city to enact a

general plan and zoning ordinances.

Code, §§ 65100-65210.)

{Gov.
The city council may

not condition this power by enacting an
ordinance reaguiring voter approval of such

measures. A fortiori
electorate through the
exercise of the legisla
the statutes governing

The

‘ters have the vower under state general plan law
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GENERAL PLAN. . . .
PRIOR CASE LAW ON

initiative in light of this evicance, the Court's opinion conflicts

discussing whether Measure A conflicts with state law

avpparently called into question

plan amendments.

Citv
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e raw which has
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This statement conflicts with other cas
held that the citizens dc possecs such powver, In Lee v.
Pav), 173 Cal. App. 32 798 {1283}, the couru up

that regrirad one voters of a Ccliy Lo appreve
3 b PI
amendments To the land tss elemant of the




improperly invoked the referendum power without complying with the
procedures for referenda set forth in tho Elections Code. The
Court disagreed, finding 'no difference between an initiative
ordinance which precludes an amendment and one which permits
amendments but reguires voter approval to becone effecﬁivéﬁ" Id.

at 812; see also Yost v. Thomas, 36 Cal, 3d 561, 570 (1984)
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Unless the Court clarifies this statement, its opinion
will inject inconsistency into state law on the powers of citizens
to exercise planning rights thrcugh the initiative process. The

City respectfully submits that the Court should rehear,this natter

[

or, at a minimum, modify its opinion to delete this language.

CONCIUSION

In Lesher v. City of Walnut Creek, _ Cal. App. 3& __, 8%

Dally Journal DAR 11678, the First Distrjct Court of Appeaivcould

have construed an initiative as either an amendment tol the City's
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general plan, a corstruction that would aveid placing the measure's
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validity in doubt, or as ng ordinance, a construction that
would give rise to doubts abouvt its legality. The Court held that

tv, the initiati
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plan amendment becaus

(ewmphasis in original; . Respondent City of Lodi respectfully
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requests that the Court should grant its petition fOr rehearing in
the present case and apply this principle TO Measure A.
Respectfully submitted,

DATED :

HMARK I. WEINBERGER
SHUTE, MINALY & WEINBERGER

DANIEL P. SELM

By

P

DANIEL P. SEIMI

szrorneys TOr Respondent/hppellant
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